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Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137.30-1, now 5. 30-1.

By order dated 19 Decenber 1974, an Adm nistrative Law Judge
of the United States Coast Guard at San Francisco, California
suspended Appellant's seaman's docunents for two nonths outright
plus six nmonths on 12 nonths' probation upon finding himaguilty of
the charge of violation of a statute (46 U S.C. 224a). The
specification found proved alleges that while serving as Master on
board the Fishing Vessel CONSTITUTION under authority of the
| i cense above captioned, fromon or about 29 Cctober 1973, to on or
about 4 Decenber 1973, Appellant did willfully enploy of engage to
performthe duties of mate aboard CONSTI TUTI ON, a fishing vessel of
465.92 gross tons, a person or persons not |icensed to perform such
duties, in violation of 46 U. S. C. 224a, for a fishing voyage on the
hi gh seas that began in Cabo San Lucas, Baja California, MxXico,
and termnated in San Diego, California.

At the hearing, Appellant was represented by professiona
counsel and entered a plea of not guilty to the charge and
speci fication.

The Investigating Oficer introduced in evidence the ora
testi nony of one w tness, voyage records and the |license and crew
list of CONSTI TUTI O\

I n defense, Appellant offered in evidence his own testinony
and docunents of admnistrative appeal to a prior charge of
violation of this sane statute by Appellant which was pending
litigation in a California Federal District Court.

At the end of the hearing, the Judge rendered a witten
decision in which he concluded that the charge and specification
had been proved. He then served a witten order on Appellant
suspendi ng all docunents issued to Appellant for a period of two
mont hs outright plus six nonths on 12 nonths' probation.



The entire decision and order was served on 19 Decenber 1974.
Appeal was perfected on 30 May 1975.

FI NDI NGS OF FACT

F/'V CONSTITUTION is a notor propelled docunented fishing
vessel of 465.92 gross tons. On 28 COctober 1973, at San D ego,
California, the vessel commenced a voyage on the high seas with two
i censed deck officers aboard: the Appellant and M. Roman Luz, a
|icensed Mate. No other person on board the vessel held a |icense
as Master or Mate. During this tinme Appellant served as Mster of
the vessel under authority of his duly issued |license.

On 29 Cctober 1973, the vessel entered Cabo San Lucas in Baja
California, Mexico, to obtain nedical attention for M. Luz, who
was ill. There, Appellant radioed M. WIlliamGllis, assistant to
the president of C H B. Foods, Inc., owner of the vessel, and
requested him to provide a replacenent mate, since M. Luz was
hospitalized. Unable to secure a mate, Appellant again departed
for the high seas on 29 Cctober 1973 from Cabo San Lucas. During
the course of this voyage, wuntil termnation at San Diego,
California, sonme person or persons were enployed to perform the
duties of navigating officer of the watch w thout being possessed
of alicense as required by 46 U S. C. 224a.

In lieu of the charge in this case, the violation could have
been charged as "m sconduct,” since the Appellant was serving under
authority of his license.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. Appellant lists 14 errors and
exceptions, which are either conprehended by the follow ng or not
di scussed or supported in his brief on appeal, and therefore, not
separately set forth herein. Appellant contends that:

(1) the Adm nistrative Law Judge erred in admtting into
evidence a copy of the crew list of the fishing vessel
Constitution for the voyage which commenced on 28 Cct ober 1973
and term nated on 4 Decenber 1973, over Appellant's objection
(Exhibit 6);

(2) the provisions of 46 US C 224a are limted by the
provisions of 46 U.S.C. 223, which takes away any grounds for
proceedi ng agai nst Appellant's |license, (citing United States
v. Silva, S.D. Cal. (1967), 272 F. Supp. 46);

(3) the decision of the Court of Appeals in Bulger v. Benson,
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CA 9 (1920), 262 Fed. 929, excludes violation of 46 U S. C
224a fromthe jurisdiction of the Coast CGuard under R S. 4450

APPEARANCE: Driscoll, Harnmsen, & Carpenter, San Diego, CA., by
S. Carpenter, Esq.

OPI NI ON
I
At the outset, | note that the questions of |aw and fact
raised in this appeal do not substantially differ fromthose posed
by Appellant, represented by sanme counsel, in Decision on Appeal

No. 1979 dated 26 July 1973. Therefore, in light of ny prior
enunciations in that decision and the lack of contrary Federa
Court decisions in the interimperiod, | wll succintly reiterate
the basis of that decision in this opinion.

Wth respect to Appellant's objection to the admssibility
into evidence of the crewlist (Exibit 6), Appellant contends that
there is no proper foundation for the docunent's admssibility
because Rul e 902(4) of the Federal Rules of Evidence requires, in
the case of certified copies of public records, that the docunent
be "certified as correct by the custodian or other person
authorized to nmake the certification..." Appellant contends that
it is not established that M. Ralph Ganble, the U S. Custons
| nspect or whose signature appeared on the seal ed docunent, was the
"custodi an or other person authorized" to certify the docunent.

The admssibility of evidence in these admnistrative
proceedi ngs i s addressed by 46 CFR 5. 20-95(a) which reads in part:
"...strict adherence to the rules of evidence observed in courts is
not required.” Therefore, in light of the official seal of the
Bureau of Custons, the sworn statenment of the Investigating Oficer
as to the identity of the signee as a Bureau of Custons agent with
apparent authority to certify, and the flexible adherence to the
Federal Rules of Evidence in these proceedings, | find that
adm ssion of the crew list was not error.

Furthernore, | nust agree with the Judge's statenent that this
evidence only served to corroborate the testinony of M. Francisco
Jimnez as to the crew nenbers of the voyage. | also note that

Appel l ant hinself testified to the correctness of this docunent as
a list of the crew nenbers aboard the fishing vessel Constitution
on this voyage.

[

United States v. Silva, DC. S.D. Cal. (1967), 272 F. Supp
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46, is distinguished fromthe present case. The Silva case dealt
with the inposition of a nonetary penalty for violation of 46
US C 224a, while the instant case deals with suspension of a
Master's |icense. The decision in Silva is predicated upon a
l[imted holding that 46 CFR 157.30-10 is invalid to the extent that
it sets manning standards for certain uninspected vessels because
46 U . S.C 223, authorizing the setting of manning standards aboard
certain vessels, does not apply to fishing vessels. The
precedental holding of the Silva case is difficult to fornulate due
to its attendant confusion. The penalty in that case was assessed
for violation of the regulation, not for violation of a statute,
and that was the fact situation presented to the court. Dism ssal
was warranted on the grounds that violation of 46 CFR 157.30-10
cannot be the basis for assessnent of any civil penalty. Thus, the
court never reached the Coast Guard's fundanental position that
violation of 46 U S C. 224a itself, and not sone regulation,
subjects a person to a civil penalty.

46 CFR 157.30-10 is not involved in the instant case. Insofar
as the court appears to rely on 46 U S. C. 223 as applicable and
sonehow controlling, | nust reject its dictum (See Decision on

Appeal No. 1979).

Appel lant urges that 46 U S.C 223 is a nore specific statute
than 46 U S.C. 224a and therefore controls in this case. This is
i ncorrect. Section 224a is applicable and controlling in this
case.

Section 223 applies only to inspected vessels. CONSTI TUTI ON
is not an inspected vessel. Assum ng that CONSTI TUTION were an
i nspected vessel, the fact that a m ni mrum nunber of officers, plus
others judged desirable for the safe navigation of the vessel
could not be entered in its certificate of inspection, would not
exclude it fromthe requirenent that any persons enpl oyed as deck
officers be |licensed pursuant to section 224a and the Convention it
i npl enent s.

Y

Appel lant relies on Bulger v. Benson, CA 9 (1920), 262 Fed.
929 to support his contention that a violation of 46 U S.C. 224a is
not a "violation of a statute" as contenplated by R S. 4450 (46
US C 239). Appel l ant states that this decision holds that a
violation of RS 4442 (46 U S.C. 214) was not grounds for
suspensi on or revocation of a |license, even though the section is
part of Title 52, Revised Statutes. | wll not re-analyze Bul ger
V. Benson here. (See Decision on Appeal No. 1574). It wll suffice
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to say that reference to "violation" of RS. 4442 in the notice of
hearing and charges in that case was surpl usage. Further, R S
4442 is not a substantive statue. It cannot be "Viol ated," since
all it does is state the conditions under which a pilot's |icense
may be issued and suspended or revoked.

The statute violated by Appellant in this case was a
substantive one and a part of Title 52, Revised Statutes. Thus,
the violation was properly stated as a basis for action under the
charge, "Violation of Statute." 46 CFR 137.05-20(b), now 46 CFR
5. 05-20(b).

ORDER

The order of the Admnistrative Law Judge dated at San
Franci sco, California, on 19 Decenber 1974, is AFFI RVED

O W SILER
Admral, U S. Coast @Quard
Conmmandant

Si gned at Washington, D. C., this 16th day of Septenber 1975.
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